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The FRecognition of Customary Mamages Act (ACMA) 1988, recognises customary ma ch are “regotiaied,
cadabratad or concluded according to any of the syatams of indgenaus African customany e Ewist (m Seuth Adrica®

nciuding polygarmous marriages. The Act arises in the context of South Africa’s Consti which bans discrimination an
grounds of culture and sexusl omentaton and allows for heterogeneity in its definit risge and the family. A pluralist
appeaach 1o family urisprudence, howaver, s sometmes conceived of as unh&m imasohvabie tension between the
constitutional commetrment to gander equality and protection for patrarchal pr sanctioned by custamarny law The fact
that rights sometimes colide wih one anathes i3 ona of 1he reasars wh possible Bhways 10 test nghts as absolute.
Whaen rights clash the queston that aqisas s which of the rights thas i mesaivas in tansion with one another showtd give
way and why? In the case of the recogrdion of pokygamy. manawym nghit on the part of citzens o practise the culure
of thair choice, some wormen's rights advocates have argued § h*abmlmr meontroyertibly denigrates womaen, reducing wives
‘o mare appendagas compating for the favaurs of an al husband and that it is, therefore, one aspact of a bundle of
cullural pisctoss thal aught Rt 10 be parmitted geen Wnﬂ constitutional mjunction @ favour of gender equality. This
Perspective offers a differant viewpoint, argung us on polygamy in the naw Act 1s 10 miss it's more sagnificant and
farraaching weaknesses which include an imarju mndng of culture and wradition as wel as the feilure to extend chaice
equaly 19 all citizens, From the pﬂmﬂhn\:&‘w aquality, it i5 gt 50 much polygamy that i the problem as the use of
‘culture’ as a tool to subwart the equs Mn in the Comstitution and the stete’s reluctance 10 extend chalce equally to
All elirans.
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Intreduction polygamous marriages in South Africa (Statistics
According to the most recent population census,  South Africa, 2004). While this is a small proportion
just under 30 000 men are recorded as being in of all marriages even allowing for statistical
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